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Approximate date of commencement
of proposed sale of the securities to the public: From time to time after this Registration Statement becomes
effective.
 

If any of the securities being
registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act
of
1933 (the “Securities Act”) check the following box: ☒
 

If this Form is filed to
register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following
box
and list the Securities Act registration statement number of the earlier effective registration statement for the same offering.
☐
 

If this Form is a post-effective
amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act
registration
statement number of the earlier effective registration statement for the same offering. ☐
 

If this Form is a post-effective
amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list the Securities Act
registration
statement number of the earlier effective registration statement for the same offering.
 

Indicate by check mark whether
the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, smaller reporting company, or an
emerging
growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting
company,” and “emerging growth
company” in Rule 12b-2 of the Exchange Act.
 

Large accelerated filer ☐ Accelerated filer ☐

Non-accelerated filer ☒ Smaller reporting company ☒

    Emerging growth company ☒
 

If an emerging growth company,
indicate by check mark if the registrant has elected not to use the extended transition period for complying with any
new or revised
financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☐
 

 

 

The registrant hereby amends
this registration statement on such date or dates as may be necessary to delay its effective date until the
registrant shall file a further
amendment which specifically states that this registration statement shall thereafter become effective in accordance
with Section 8(a) of
the Securities Act or until this registration statement shall become effective on such date as the SEC, acting pursuant to said
Section 8(a),
may determine.
 
 



 
EXPLANATORY NOTE

 
Embark Technology, Inc. (the “Company”
or “Embark”) is filing this Amendment No. 1 to the Registration Statement on Form S-1 (File No. 333-265338)
solely to file Exhibits 5.1 and 23.2 and incorporate by reference Exhibits 10.25 and 10.26. Accordingly, this amendment consists only
of the facing page,
this explanatory note, Part II of the Registration Statement, the signature pages to the Registration Statement
and the filed exhibit. No changes are being
made to the preliminary prospectus or Items 14 or 15 of Part II to the Registration
Statement. Accordingly, the preliminary prospectus has been omitted
from this filing.
 

 

https://www.sec.gov/ix?doc=/Archives/edgar/data/1827980/000110465922066793/embk-20220523xs1.htm


Securities and Exchange Commission registration fee   $ 4,149.40 
FINRA fee   $ 7,214.23 
Accounting fees and expenses     * 
Legal fees and expenses     * 
Total     * 
        

 

 
PART II: INFORMATION NOT
REQUIRED IN PROSPECTUS

 
Item 13. Other Expenses of Issuance and Distribution.
 

The following table sets forth
the estimated expenses to be borne by the registrant in connection with the issuance and distribution of the shares of
Class A common
stock being registered hereby.
 

 
 

* These fees are calculated based on the securities offered and the number
of issuances and accordingly cannot be determined at this time.
 
Item 14. Indemnification of Directors and Officers.
 

Subsection (a) of Section 145
of the General Corporation Law of the State of Delaware (the “DGCL”) empowers a corporation to indemnify any
person who was
or is a party or who is threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil,
criminal, administrative or investigative (other than an action by or in the right of the corporation) by reason of the fact that the
person is or was a director,
officer, employee or agent of the corporation, or is or was serving at the request of the corporation as
a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise, against expenses
(including attorneys’ fees), judgments, fines and amounts paid in
settlement actually and reasonably incurred by the person in
connection with such action, suit or proceeding if the person acted in good faith and in a
manner the person reasonably believed to be
in or not opposed to the best interests of the corporation, and, with respect to any criminal action or
proceeding, had no reasonable
cause to believe the person’s conduct was unlawful.
 

Subsection (b) of Section 145
empowers a corporation to indemnify any person who was or is a party or is threatened to be made a party to any
threatened, pending or
completed action or suit by or in the right of the corporation to procure a judgment in its favor by reason of the fact that the person
acted in any of the capacities set forth above, against expenses (including attorneys’ fees) actually and reasonably incurred by
the person in connection with
the defense or settlement of such action or suit if the person acted in good faith and in a manner the
person reasonably believed to be in or not opposed to
the best interests of the corporation, except that no indemnification shall be
made in respect of any claim, issue or matter as to which such person shall have
been adjudged to be liable to the corporation unless
and only to the extent that the Court of Chancery or the court in which such action or suit was brought
shall determine upon application
that, despite the adjudication of liability but in view of all the circumstances of the case, such person is fairly and
reasonably entitled
to indemnity for such expenses which the Court of Chancery or such other court shall deem proper.
 

Section 145 further provides that to
the extent a director or officer of a corporation has been successful on the merits or otherwise in the defense of any
action, suit
or proceeding referred to in subsections (a) and (a) of
Section 145, or in defense of any claim, issue or matter therein, such person shall be
indemnified against expenses (including
attorneys’ fees) actually and reasonably incurred by such person in connection therewith; that indemnification
provided for by
Section 145 shall not be deemed exclusive of any other rights to which the indemnified party may be entitled; and the
indemnification
provided for by Section 145 shall, unless otherwise provided when authorized or ratified, continue as to a
person who has ceased to be a director, officer,
employee or agent and shall inure to the benefit of such person’s heirs,
executors and administrators. Section 145 also empowers the corporation to
purchase and maintain insurance on behalf of any
person who is or was a director, officer, employee or agent of the corporation, or is or was serving at the
request of the
corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise
against any
liability asserted against such person and incurred by such person in any such capacity, or arising out of his status as
such, whether or not the corporation
would have the power to indemnify such person against such liabilities under
Section 145.
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Section 102(b)(7) of
the DGCL provides that a corporation’s certificate of incorporation may contain a provision eliminating or limiting the personal

liability of a director to the corporation or its stockholders or monetary damages for breach of fiduciary duty as a director, provided
that such provision
shall not eliminate or limit the liability of a director (i) for any breach of the director’s duty of
loyalty to the corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct
or a knowing violation of law, (iii) under Section 174 of the DGCL, or (iv) for any
transaction from which the director
derived an improper personal benefit.
 

Additionally, our Certificate of
Incorporation limits the liability of our directors to the fullest extent permitted by the DGCL, and our Bylaws provide
that we will
indemnify them to the fullest extent permitted by such law. We have entered into and expect to continue to enter into agreements to
indemnify
our directors, executive officers and other employees as determined by our board of directors. Under the terms of such
indemnification agreements, we are
required to indemnify each of our directors and officers, to the fullest extent permitted by the
laws of the state of Delaware, if the basis of the indemnitee’s
involvement was by reason of the fact that the indemnitee is
or was our director or officer or was serving at our request in an official capacity for another
entity. We must indemnify our
officers and directors against all reasonable fees, expenses, charges and other costs of any type or nature whatsoever,
including
any and all expenses and obligations paid or incurred in connection with investigating, defending, being a witness in, participating
in (including
on appeal), or preparing to defend, be a witness or participate in any completed, actual, pending or threatened
action, suit, claim or proceeding, whether
civil, criminal, administrative or investigative, or establishing or enforcing a right to
indemnification under the indemnification agreement. The
indemnification agreements also require us, if so requested, to advance all
reasonable fees, expenses, charges and other costs that such director or officer
incurred, provided that such person will return any
such advance if it is ultimately determined that such person is not entitled to indemnification by us. Any
claims for
indemnification by our directors and officers may reduce our available funds to satisfy successful third-party claims against us and
may reduce
the amount of money available to us.
 
Item 15. Recent Sales of Unregistered Securities.
 

Since January 1, 2019, we have made
sales of the following unregistered securities:
 

• On January 12, 2021, NGA issued 6,686,667 private placement
warrants to the Sponsor concurrently with the closing of the NGA IPO;
 

• On November 10, 2021, we issued 20,000,000 shares of Class A
common stock to certain qualified institutional buyers and accredited
investors that agreed
to purchase such shares in connection with the Business Combination for aggregate consideration
of $200,000,000 and
2,000,000 working capital warrants in connection with the cancellation
of certain loans from the Sponsor; and

 
• On May 31, 2022, we issued 450,000 shares of Class A
common stock to CF Principal Investments, LLC in consideration for its execution

and delivery
of the Purchase Agreement, dated as of May 31, 2022, by and between us and CF Principal
Investments, LLC.
 

We issued the foregoing securities
in transactions not involving an underwriter and not requiring registration under Section 5 of the Securities Act of
1933, as amended,
in reliance on the exemption afforded by Section 4(a)(2) thereof.
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Item 16. Exhibits and Financial Statement Schedules.
 

The financial statements filed
as part of this registration statement are listed in the index to the financial statements immediately preceding such
financial statements,
which index to the financial statements is incorporated herein by reference.
 
Exhibit 
Number

 
Description

2.1†   Agreement and Plan of Merger, dated as of June 22, 2021,
by and among Northern Genesis Acquisition Corp. II, NGAB Merger Sub Inc.
and Embark Trucks
Inc. (incorporated by reference to Exhibit 3.1 to the Current Report on Form 8-K
filed on November 17, 2021).

     
3.1   Second Amended and Restated Certificate of Incorporation of Northern
Genesis Acquisition Corp. II (incorporated by reference to

Exhibit 3.2 to the Current
Report on Form 8-K filed on November 17, 2021).
     
3.2   Bylaws of Embark Technology, Inc. (included as by reference
to Exhibit 3.2 to the Current Report on Form 8-K filed on November 17,

2021).
     
4.1   Specimen Warrant Certificate of Embark Technology, Inc. (incorporated
by reference to Exhibit 4.5 to
Amendment No. 4 to the

Registration Statement on Form S-4 (File No. 333-257647), filed with the SEC on October 13,
2021).
     
4.2   Specimen Class A Common Stock Certificate of Embark Technology, Inc.
(incorporated by reference to Exhibit 4.6 to Amendment No. 4 to

the Registration
Statement on Form S-4 (File No. 333-257647), filed with the SEC on October 13,
2021).
     
4.3   Warrant Agreement, dated as of January 12, 2021, by and among
Northern Genesis Acquisition Corp. II and Continental Stock Transfer &

Trust Company,
as warrant agent (incorporated by reference to Exhibit 4.1 of NGA’s Current Report
on Form 8-K (File No. 001-39881),
filed with the SEC on January 19, 2021).

     
5.1   Opinion of Latham and Watkins LLP.
     
10.1   Sponsor Support Agreement, dated June 22, 2021, by and among Northern
Genesis Sponsor II LLC, Northern Genesis Acquisition Corp. II,

each officer and director
of Northern Genesis Acquisition Corp. II and Embark Trucks Inc. (incorporated by reference
to Exhibit 10.1 to the
Current Report on Form 8-K (File No. 001-39881), filed
with the SEC on June 23, 2021).

     
10.2   Company Holders Support Agreement, dated June 22, 2021, by and among
Northern Genesis Acquisition Corp. II, Embark Trucks Inc. and

certain stockholders of Embark
Trucks Inc. (incorporated by reference to the Current Report on Form 8-K of Northern
Genesis Acquisition
Corp. II filed on June 23, 2021).

     
10.3   Form of Subscription Agreement, by and between the Registrant and
the undersigned subscriber party thereto (incorporated by reference to

the Current Report
on Form 8-K of Northern Genesis Acquisition Corp. II filed on June 23, 2021).
     
10.4   DeSPAC Registration Rights Agreement, by and among Embark Technology, Inc.,
Northern Genesis Sponsor II LLC, and certain former

stockholders of Embark Trucks Inc. (incorporated
by reference to Exhibit 10.4 to the Current Report on Form 8-K, filed on November 17,
2021).

     
10.5   Form of Letter Agreement from Northern Genesis II LLC and Northern
Genesis Acquisition Corp. II’s officers, directors and director

nominees (incorporated
by reference to Amendment No. 1 to the Registration Statement on Form S-1 (File
No. 333-251639) of Northern
Genesis Acquisition Corp. II filed on January 4, 2021).

     
10.6   Investment Management Trust Agreement, dated January 12, 2021, between
Northern Genesis Acquisition Corp. II and Continental Stock

Transfer & Trust Company,
as trustee (incorporated by reference to the Current Report on Form 8-K of Northern
Genesis Acquisition Corp.
II filed on January 19, 2021).
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Exhibit 
Number

 
Description

10.7   Administrative Services Agreement, dated January 12, 2021, between
Northern Genesis Acquisition Corp. II and Northern Genesis Sponsor
II LLC (incorporated by
reference to the Current Report on Form 8-K of Northern Genesis Acquisition Corp. II
filed on January 19, 2021).

     
10.8   Private Placement Warrant Subscription Agreement, dated January 12,
2021, between Northern Genesis Acquisition Corp. II and Northern

Genesis Sponsor II LLC (incorporated
by reference to the Current Report on Form 8-K of Northern Genesis Acquisition Corp.
II filed on
January 19, 2021).

     
10.9   Form of Indemnification Agreement with Executive Officers and Directors
of Northern Genesis Acquisition Corp. II dated January 12,

2021 (incorporated by reference
to the Current Report on Form 8-K of Northern Genesis Acquisition Corp. II filed on
January 19, 2021).
     
10.10   Amended and Restated Forward Purchase Agreement, dated April 21,
2021, between Northern Genesis Acquisition Corp. II and Northern

Genesis Capital LLC (incorporated
by reference to the Current Report on Form 8-K of Northern Genesis Acquisition Corp.
II filed on
April 27, 2021).

     
10.11   Form of Forward Purchase Agreement, dated as of April 21,
2021, between Northern Genesis Acquisition Corp. II and certain additional

investors (incorporated
by reference to the Current Report on Form 8-K of Northern Genesis Acquisition Corp.
II filed on April 27, 2021).
     
10.12   Founder Shares Purchase Agreement, dated October 2, 2020, between
Northern Genesis Acquisition Corp. II and Northern Genesis

Sponsor II LLC (incorporated by
reference to Amendment No. 1 to the Registration Statement on Form S-1 (File No. 333-251639)
of
Northern Genesis Acquisition Corp. II filed on January 4, 2021).

     
10.13   Form of Notice Stock Option Grant and Embark Trucks Inc. 2016 Stock
Option Agreement (incorporated by reference to Amendment

No. 1 to the Registration Statement
on Form S-4 (File No. 333-257647) of Northern Genesis Acquisition Corp. II filed
on July 2, 2021).
     
10.14   Form of Notice of Restricted Stock Unit Grant Award and Embark
Trucks Inc. 2016 Stock Plan (incorporated by reference to Exhibit 10.14

to the Registration
Statement on Form S-4 (File No. 333-257647), filed with
the SEC on July 2, 2021).
     
10.15   Embark Trucks Inc. Amended and Restated 2016 Stock Plan (incorporated
by reference to Exhibit 10.15 to the Registration Statement on

Form S-4 (File No. 333-257647),
filed with the SEC on July 2, 2021).
     
10.16   Embark Technology, Inc. 2021 Incentive Award Plan (incorporated
by reference to Annex E to Amendment No. 4 to the Registration

Statement on Form S-4
(File No. 333-257647), filed with the SEC on October 13, 2021).
     
10.17   Embark Technology, Inc. 2021 Employee Stock Purchase Plan (incorporated
by reference to Annex F to Amendment No. 4 to the

Registration Statement on Form S-4
(File No. 333-257647), filed with the SEC on October 13, 2021).
     
10.18   Offer Letter Agreement, dated as of May 9, 2018, by and between
Embark Trucks Inc. and Alex Rodrigues (incorporated by reference to

Exhibit 10.18 to
Amendment No. 1 to the Registration Statement on Form S-4 (File No. 333-257647),
filed with the SEC on July 2, 2021).
     
10.19   Offer Letter Agreement, dated as of May 9, 2018, by and between
Embark Trucks Inc. and Brandon Moak (incorporated by reference to

Exhibit 10.18 to Amendment
No. 1 to the Registration Statement on Form S-4 (File No. 333-257647), filed
with the SEC on July 2, 2021).
     
10.20   Offer Letter Agreement, dated as of May 9, 2018, by and between
Embark Trucks Inc. and Mike Reid (incorporated by reference to

Exhibit 10.18 to Amendment
No. 1 to the Registration Statement on Form S-4 (File No. 333-257647), filed
with the SEC on July 2, 2021).
     
10.21   Offer Letter Agreement, dated as of May 15, 2021, by and between
Embark Trucks Inc. and Stephen Houghton (incorporated by reference

to Exhibit 10.1 to
the Current Report on Form 8-K (File No. 001-39881), filed with the SEC on February 1,
2022).
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Exhibit 
Number

 
Description

10.22   Offer Letter Agreement, dated as of April 2, 2021, by and between
Embark Trucks Inc. and Richard Hawwa.
     
10.23   Offer Letter Agreement, dated as of March 15, 2021, by and between
Embark Trucks Inc. and Siddhartha Venkatesan.
     
10.24   Proxy Voting Agreement (incorporated by reference to Exhibit 10.21
to Form 8-K (File No. 001-39881), filed with the SEC on

November 17, 2021).
     
10.25   Common Stock Purchase Agreement, dated as of May 31, 2022, by and
between Embark Technology, Inc. and CF Principal Investments

(incorporated by reference
to Exhibit 4.1 to Form 8-K (File No. 001-39881), filed with the SEC on June 1,
2022).
     
10.26   Cantor Registration Rights Agreement, dated as of May 31, 2022,
by and between Embark Technology, Inc. and CF Principal Investments

LLC (incorporated
by reference to Exhibit 4.2 to Form 8-K (File No. 001-39881), filed with
the SEC on June 1, 2022).
     
21.1   List of Significant Subsidiaries (incorporated by reference to Exhibit 21.1
to the Registration Statement on Form S-1 (File No. 333-

261324), filed with the
SEC on November 24, 2021).
     
23.1   Consent of Deloitte & Touche LLP.
     
23.2   Consent of Latham & Watkins LLP (included as part of Exhibit 5.1).
     
24.1   Power of Attorney (included on signature page of this Registration
Statement).
     
107   Filing Fee Table.
 
 

† The annexes, schedules, and certain exhibits to this Exhibit have
been omitted pursuant to Item 601(a)(5) of Regulation S-K. The registrant hereby
agrees
to furnish supplementally a copy of any omitted annex, schedule, or exhibit to the SEC upon
request.

 
Item 17. Undertakings.
 

The undersigned registrant hereby undertakes:
 

(1) to file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
(i) to include any
prospectus required by Section 10(a)(3) of the Securities Act; (ii) to reflect in the
prospectus any facts or events arising after the effective date
of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a
fundamental change in the information set forth in the
registration statement. Notwithstanding the foregoing, any increase or decrease in
volume of securities offered (if the total dollar
value of securities offered would not exceed that which was registered) and any deviation from
the low or high end of the estimated
maximum offering range may be reflected in the form of prospectus filed with the SEC pursuant to
Rule 424(b) if, in the
aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering
price set forth in
the “Calculation of Registration Fee” table in the effective registration statement; and (iii) to include any
material
information with respect to the plan of distribution not previously disclosed in the registration statement or any material
change to such
information in the registration statement; provided, however, that paragraphs (i), (ii) and
(iii) do not apply if the registration statement is on
Form S-1 and the information required to be included in a post-
effective amendment by those paragraphs is contained in reports filed with or
furnished to the SEC by the registrant pursuant to
Section 13 or Section 15(d) of the Exchange Act that are incorporated by reference in the
registration statement, or
is contained in a form of prospectus filed pursuant to Rule 424(b) that is part of the registration statement;

 
(2) that, for the purpose of determining any liability under the Securities
Act, each such post-effective amendment shall be deemed to be a new

registration statement
relating to the securities offered therein, and the offering of such securities at that time
shall be deemed to be the initial
bona fide offering thereof;
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(3) to remove from registration by means of a post-effective amendment
any of the securities being registered which remain unsold at the

termination of the offering;
 

(4) that, for the purpose of determining liability under the Securities
Act to any purchaser:
 

Each prospectus filed pursuant to
Rule 424(b) as part of a registration statement relating to an offering, other than registration statements
relying on
Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall be deemed to be part of and included in the
registration
statement as of the date it is first used after effectiveness. Provided, however, that no statement made
in a registration statement or prospectus
that is part of the registration statement or made in a document incorporated or deemed
incorporated by reference into the registration
statement or prospectus that is part of the registration statement will, as to a
purchaser with a time of contract of sale prior to such first use,
supersede or modify any statement that was made in the
registration statement or prospectus that was part of the registration statement or
made in any such document immediately prior to
such date of first use; and

 
(5) that, for the purpose of determining liability of the registrant
under the Securities Act to any purchaser in the initial distribution of the

securities,
the undersigned registrant undertakes that in a primary offering of securities of the undersigned
registrant pursuant to this
registration statement, regardless of the underwriting method
used to sell the securities to the purchaser, if the securities are offered or sold to
such
purchaser by means of any of the following communications, the undersigned registrant will
be a seller to the purchaser and will be
considered to offer or sell such securities to such
purchaser:

 
(a) any preliminary prospectus or prospectus of the undersigned registrant
relating to the offering required to be filed pursuant to Rule 424;

 
(b) any free writing prospectus relating to the offering prepared by
or on behalf of the undersigned registrant or used or referred to by the

undersigned registrant;
 

(c) the portion of any other free writing prospectus relating to the
offering containing material information about the undersigned registrant
or its securities
provided by or on behalf of the undersigned registrant; and

 
(d) any other communication that is an offer in the offering made by
the undersigned registrant to the purchaser.

 
Insofar as indemnification for liabilities
arising under the Securities Act may be permitted to directors, officers, and controlling persons of the

registrant pursuant to the
foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the SEC, such indemnification is against
public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification
against such liabilities (other
than the payment by the registrant of expenses incurred or paid by a director, officer, or
controlling person of the registrant in the successful defense of any
action, suit, or proceeding) is asserted by such director,
officer, or controlling person in connection with the securities being registered, the registrant will,
unless in the opinion of its
counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether
such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final
adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements
of the Securities Act, the registrant has duly caused this registration statement to be signed on its behalf by the

undersigned, thereunto
duly authorized, in the City of San Francisco, State of California, on June 7, 2022.
 
  EMBARK TECHNOLOGY, INC.
   
  By: /s/ Richard Hawwa
    Name: Richard Hawwa
    Title: Chief Financial Officer
 

POWER OF ATTORNEY
 

Pursuant to the requirements
of the Securities Act, this registration statement has been signed by the following persons in the capacities and on June 7,
2022.
 

Signature   Title   Date
         
*   Director and Chief
Executive Officer    
Alex
Rodrigues   (Principal Executive Officer)   June 7, 2022
         
*        
Brandon
Moak   Director and Chief
Technology Officer   June 7, 2022
         
/s/ Richard Hawwa   Chief Financial Officer  
Richard Hawwa   (Principal Financial Officer and    
    Principal Accounting Officer)   June 7, 2022
         
*        
Elaine Chao   Director   June 7, 2022
         
*        
Patricia
Chiodo   Director   June 7, 2022
         
*        
Patrick
Grady   Director   June 7, 2022
         
*        
Ian
Robertson   Director   June 7, 2022
 
*By: /s/ Richard Hawwa
  Richard Hawwa, as Attorney-in-Fact
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June 7, 2022
 
Embark Technology, Inc.
424 Townsend Street
San Francisco, CA 94107
 
Re: Embark Technology, Inc. – Registration Statement on Form S-1
 
To the addressee set forth above:
 

We have acted as special counsel
to Embark Technology, Inc., a Delaware corporation (the “Company”), in connection with its filing on the date
hereof with the Securities and Exchange Commission (the “Commission”) of a registration statement on Form S-1
 (as amended, the “Registration
Statement”) under the Securities Act of 1933, as amended (the “Act”),
relating to the registration of the offer and sale from time to time, in each case, by
the selling shareholder named in the Registration
 Statement (the “Shareholder”) of (i) 450,000 outstanding shares (the “Upfront Commitment Fee
Shares”)
 of Class A common stock, par value $0.0001 per share, of the Company (the “Common Stock”) that were issued to
 the Shareholder by the
Company as consideration for the Shareholder’s execution and delivery of that certain common stock purchase
agreement, dated as of May 31, 2022, by
and between the Company and the Shareholder (the “Purchase Agreement”)
and (ii) up to 30,000,000 shares of Common Stock the Company may elect, in
its sole discretion, to issue and sell to the Shareholder,
from time to time from and after the Commencement Date as defined in the Purchase Agreement
(the “Reserve Shares”,
 and together with the Upfront Commitment Fee Shares, the “Shares”). This opinion is being furnished in connection
 with the
requirements of Item 601(b)(5) of Regulation S-K under the Act, and no opinion is expressed herein as to any matter pertaining
 to the contents of the
Registration Statement or related prospectus or prospectus supplement (collectively, the “Prospectus”),
other than as expressly stated herein with respect to
the offer and sale of the Shares.

 
As such counsel, we have
examined such matters of fact and questions of law as we have considered appropriate for purposes of this letter. With

your consent,
 we have relied upon certificates and other assurances of officers of the Company and others as to factual matters without having
independently verified such factual matters. We are opining herein as to the General Corporation Law of the State of Delaware (the
“DGCL”), and we
express no opinion with respect to any other laws.

 

 



 

 
June 7, 2022
Page 2

 
 

 
Subject to the foregoing and the other
matters set forth herein, it is our opinion that, as of the date hereof:
 
1. The Upfront Commitment Fee Shares have been duly authorized by all necessary corporate action of the Company
and are validly issued,

fully paid and nonassessable.
 

2. When the Reserve Shares shall have been duly registered on the books of the transfer agent and registrar
therefor in the name or on behalf
of the Shareholder, and have been issued by the Company against payment therefor (not less than par
 value) in the circumstances
contemplated by the Registration Statement and the Purchase Agreement, the issuance and sale of the Reserve
Shares will have been duly
authorized by all necessary corporate action of the Company, and the Reserve Shares will be validly issued,
fully paid and nonassessable.
In rendering the foregoing opinion, we have assumed that certain terms of the Reserve Shares to be issued
by the Company from time to
time will be authorized and approved by the Company’s board of directors (the “Board”)
or one or more committees thereof established
by the Board or other person or body designated by the Board having the authority to issue
 and sell Reserve Shares pursuant to the
Purchase Agreement in accordance with the DGCL, the Second Amended and Restated Certificate of
Incorporation, the Amended and
Restated Bylaws of Embark Technology, Inc. and certain resolutions of the Board and one or more committees
thereof.

 
In rendering the foregoing
 opinions, we have assumed that (i) the Company complied or will comply with all applicable notice requirements

regarding uncertificated
shares provided in the DGCL and (ii) upon the issuance of any of the Reserve Shares, the total number of shares of Common Stock
issued
and outstanding will not exceed the total number of shares of Common Stock that the Company is then authorized to issue under its certificate
of
incorporation.

 
This opinion is for your benefit
in connection with the Registration Statement and may be relied upon by you and by persons entitled to rely upon

it pursuant to the applicable
provisions of the Act. We consent to your filing this opinion as an exhibit to the Registration Statement and to the reference to
our
firm in the Prospectus under the heading “Legal Matters.” In giving such consent, we do not thereby admit that we are in the
category of persons whose
consent is required under Section 7 of the Act or the rules and regulations of the Commission thereunder.

 
  Sincerely,
   
  /s/ Latham & Watkins LLP
 

 


